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Executive Summary

In 2020 and 2021, The Pew Charitable Trusts (Pew), in collaboration with the International Seafood
Sustainability Foundation (ISSF), convened three Virtual Expert Workshops! that brought together over
sixty experts including compliance officers from regional fisheries management organizations (RFMOs)
secretariats, chairs of RFMO compliance committees, representatives from international organizations,
non-governmental organizations (NGOs), academia and civil society. The Workshops identified and
discussed key challenges in the current REMO compliance assessment processes and explored potential
solutions to strengthen and enhance these processes.

After the Virtual Expert Workshops, a small group of internationally recognized experts? reviewed the
collection of Workshop outcomes and findings and prepared a set of recommendations and guidance
to evaluate and strengthen RFMO compliance processes and overall RFMO performance. This Report
contains those recommended approaches, tools and guidance, which are intended to be used to
develop new compliance assessment processes and serve as a model against which existing RFMO
compliance assessment processes can be evaluated and strengthened. The authors recognize that the
environment within which RFMO compliance assessment processes have been designed, developed,
and operate, is an extremely complex one. As a result, the approaches, tools and guidance are designed
to be independent of the dynamics of a particular RFMO and yet provide a practical set of
recommendations, tools and approaches intended for the development, design, implementation,
enhancement and performance review of RFMO compliance assessment processes.

Following a general introduction, the report provides context on the overarching purpose of compliance
assessment processes and the principles by which they should be implemented. Seven principles are
identified:

Fair and Impartial;
Legitimate;
Transparent;

Targeted;
Effective;

_— =

Efficient; and

_ ) = =

Cooperative.

Ny ks wN e

The report then identifies guidance for the elements of compliance assessment processes, including
those that sit outside the processes but directly impact them and those that make up the assessment
of compliance. Ten elements are outlined:

Establishment and Governance of Compliance Assessment Processes

Obligations to be assessed

Data submission

Data collation, analysis and presentation

Evaluation of implementation and compliance

o vk wnN e

Decision-making

1 September 2020, March 2021, and November 2021.
2 Mr. Duncan Currie, Mr. Robert Day, Ms. Jung-re Riley Kim, Ms. Holly Koehler, Ms. Sarah Lenel, Mr. Masa Miyahara, Ms. Penelope Ridings
and Mr. Gerald Leape.



7. Compliance responses

8. Capacity of Developing States

Cooperation
10. Monitoring, Evaluation and Review

A rationale and context are provided for each element. Implementation guidance is then provided for
each element to support the effective implementation of compliance assessment processes and ensure
that they achieve their purpose and operate by agreed principles.

Annex 1, outlines a methodology to assess the effectiveness of an RFMO compliance process from both
a conceptual perspective, and its application, through the use of radar / spider plots. This section
describes how this methodology might be applied and outlines two general elements that can be
assessed this way: (1) the basic underpinnings of a compliance process that can be loosely described as
governance, and (2) how those underpinnings are applied in an operational sense.

This Report identifies key attributes of an effective and well-designed RFMO compliance assessment
process. RFMO compliance processes can be evaluated, either formally or qualitatively, against these
attributes to identify areas where effective approaches are being used, and where they can be
strengthened. A summary of the approaches is provided in an evaluation method, through the use of
radar plots, that draws a distinction between governance (whether there is a process and support for
compliance) and operations (how well does the system function in practice).

Annex 2 provides a summary of the key recommendations developed through the course of the
workshops and Annex 3 provides a glossary.

The Report outlines five general areas for RFMOs to consider in evaluating and strengthening their
compliance assessment processes:

(1) ensuring that the governance process is well defined;

(2) that its operations are undertaken transparently and with a goal of demonstrating the
effectiveness of and continual improvement in the implementation of the agreed management
actions;

(3) that there is a robust follow-up process on compliance that allows demonstration of progress
over an extended period of time;

(4) that the compliance process is based on clearly identified priority obligations; and
(5) that there are pre-agreed responses to non-compliance.

Please see below a schematic representation of elements of compliance assessment processes. It
represents the relationship between these elements and indicates the actors involved in the different
processes. Each bubble contains a figure that cross-refers to the relevant section of this document.
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1. Introduction

This paper provides approaches that can be used to develop new compliance assessment processes
and to guide regional fisheries management organizations (RFMOs) in evaluating and strengthening
existing compliance assessment processes. These approaches are provided as a menu of
recommendations and tools that provide a streamlined process for RFMO participants and observers
to consider improvements and refinements. The recommendations and tools assume that the
appropriate governance frameworks to manage and conserve living marine resources have been
established and robust scientific assessment and monitoring is in place. It is recognized that the
multilateral international environment within which the RFMO compliance assessment processes have
been designed, developed, and operate, is an extremely complex one. It is characterized by political
sensitivities; complex legal, institutional, and operational interactions; geographic and cultural
differences; and a changing marine environment where conservation, sustainability and exploitation
need to be considered in the management actions. This emphasizes the importance of having practical
recommendations and tools that are independent of the dynamics of a particular RFMO and yet can
help advance the assessment of compliance across these diverse contexts.

1.1 Background

The work that provided the foundation for this document was initiated by The Pew Charitable Trusts
(Pew), in collaboration with the International Seafood Sustainability Foundation (ISSF). Pew and ISSF,
under the guidance of a Steering Committee, convened three Virtual Expert Workshops* that brought
together over sixty experts including compliance officers from the RFMO secretariats, chairs of RFMO
compliance committees, representatives from international organizations, non-governmental
organizations (NGOs), academia and civil society. The Workshops provided a forum to identify and
discuss key challenges in the current RFEMO compliance assessment processes and explore potential
solutions to strengthen and enhance these processes. The experts participated under Chatham House
Rule to ensure that robust and open discussions about the compliance assessment processes were
undertaken. A set of Workshop findings were prepared by Pew and ISSF with input from the Steering
Committee.” These are used as the primary inputs for this document.

1.2 Experts Review Group

After the Virtual Expert Workshops, a small group of internationally recognized experts was convened
and tasked with reviewing the collection of Workshop recommendations and findings and preparing a
compliance assessment model to strengthen and enhance the RFMO compliance assessment
processes. The members of the Experts Review Group were selected for their expertise and experience
with RFMO processes and include Duncan Currie, Director, Globelaw; Robert Day, International

3 The members of the Steering Committee were Gerry Leape, principal officer at The Pew Charitable Trusts; Adriana Fabra, special adviser
to Pew; Holly Koehler, vice president for policy and outreach at ISSF; Lara Manarangi-Trott, compliance manager at Western Central Pacific
Fisheries Commission (WCPFC); Osvaldo Urrutia, Senior Lecturer, Faculty of Law, P. Universidad Catolica de Valparaiso, Chile; and Mark
Young, executive director of the International MCS Network.

4 September 2020, First Virtual Expert Workshop on Best Practices in Compliance in RFMOs; March 2021, Second Virtual Workshop on Best
Practices in Compliance in RFMOs: the role of transparency in improving RFMO Compliance; and November 2021, Third Virtual Expert
Workshop on Best Practices in Compliance for RFMOs.

5 First Workshop Report; Second Workshop Report; Third Workshop Report.


https://www.pewtrusts.org/-/media/assets/2021/04/virtual-expert-workshop-on-best-practices-in-compliance-in-rfmos.pdf
http://www.pewtrusts.org/-/media/assets/2021/07/pew_issf_secondcomplianceworkshopreport_july2021.pdf
https://www.pewtrusts.org/-/media/assets/2022/05/2021-third-workshop-report.pdf

Fisheries Advisor and Consultant; Jung-re Riley Kim, Policy Officer / Negotiator (International Fisheries)
Ministry of Oceans and Fisheries; Holly Koehler, Vice President for Policy and Outreach at ISSF; Sarah
Lenel, Fisheries Advisor and Consultant; Masa Miyahara, Advisor to Minister for Agriculture, Forestry
and Fisheries, Japan; Penelope Ridings, Legal Advisor Western and Central Pacific Fisheries Commission
(WCPFC), and Gerry Leape, Principal Officer at the Pew Charitable Trusts and facilitator of the Expert
Group.

The Experts Review Group met several times from March to June 2022 and considered the findings of
the Virtual Expert Workshops, other work regarding the compliance assessment processes and their
own experience, to provide guidance for the effective implementation and operation of RFMO
compliance assessment processes. Drafts of the various sections of the document were then developed
by the Experts Review Group via electronic communication. The document was circulated for review
and input by relevant stakeholders in June 2022 and, per the Terms of Reference for the Experts Review
Group, it was then submitted to the Steering Committee for final review and approval. The document
was finalized in July 2022.

1.3 How to use

The approaches set out in this paper were developed to evaluate and strengthen RFMO compliance
processes and performance. They are intended to provide guidance and a menu of recommendations
and tools for the development, design, implementation, enhancement and performance review of
RFMO compliance assessment processes.

Recommendations and tools in this paper recognize that RFMOs are diverse in their structures,
governance frameworks, and participants, among other factors (i.e., their approaches are not identical).
They also recognize that RFMOs all have unique needs and have, or will develop, design and implement,
compliance assessment processes to meet these needs. While RFMOs are encouraged to use the
recommendations and tools that are most relevant for their needs, including to strengthen or refine
their current compliance assessment apparatus, the overall set of approaches provided in this
document is considered relevant for all RFMOs.

The document is divided into several sections. The first provides context on the overarching purpose of
compliance assessment processes and the principles by which they should be implemented. It then
identifies guidance for the elements of compliance assessment processes, including those that sit
outside the RFMO processes but directly impact them and those that make up the assessment of
compliance. For each element, the Experts Review Group provides a rationale — the what -- and the
context for each element — the why. This provides the foundation for guidance on how these elements
could be implemented -- the how. For each element, the paper highlights how the menu of
recommendations and tools ensures that the purpose and principles are achieved.

In order to more easily assess the effectiveness of an RFMO compliance process from both a conceptual
perspective, and its application, the use of radar / spider plots is encouraged. This methodology can
help assess (1) the basic underpinnings of a compliance process that can be loosely described as
governance, and (2) how those underpinnings are applied in an operational sense. Annex | provides a
general description of this methodology.



2. Compliance assessment fundamentals

2.1 Overview

Assessing compliance with internationally agreed obligations is a key component of the internationally
accepted fisheries governance regime.®” An RFMO is an intergovernmental organization established by
international agreement with the competence to adopt a range of legally binding obligations. RFMOs
have a critical role in the global system of fisheries governance and provide an effective framework for
cooperation between states, fishing entities and Regional Economic Integration Organizations (REIOs)
(collectively called participants in this paper).

All RFMOs articulate objectives in their constituent conventions or agreements and these broadly seek
the long-term conservation and sustainable use of living marine resources in their area of competence.®
To fulfill these objectives, participants in the RFMOs adopt conservation and management measures
(CMMs) and require the participants to fully implement and comply with relevant obligations developed
by the RFMO. Several RFMOs have adopted compliance assessment processes that provide a
framework to review and assess participant implementation of, and compliance with, binding
obligations in a structured way. These processes identify implementation and compliance issues and
provide several mechanisms to address them. The results of these compliance assessments may be
used in some RFMOs, as a mechanism to monitor compliance trends over time. RFMO compliance
assessment processes should be designed to improve the overall performance of an RFMO, to support
participants in an RFMO to better meet their obligations, and to ensure that the obligations are clearly
articulated.

The terms compliance and enforcement are often used interchangeably. However, they are different,
and it is important to understand the distinction. Compliance describes the participant’s conformance
with its legal obligations and enforcement describes activities that promote participant’s adherence to
its legal obligations.? The measures used to promote compliance and establish enforcement actions do
not always overlap but are both needed to manage and conserve living marine resources effectively.
Compliance and enforcement rely on the effective implementation of a range of monitoring, control,
and surveillance (MCS) measures. MCS serves two main purposes: to obtain data for effective fisheries
management and to monitor the implementation of legal obligations. RFMOs adopt and implement
MCS measures that respond to their individual needs, and these can provide important data and
information to inform the compliance assessment processes.

The environment within which the RFMO compliance assessment processes have been designed,
developed, and operate, is an extremely complex one. It is characterized by political sensitivities,
complex legal, institutional, and operational interactions, geographic and cultural differences, and a
changing marine environment where conservation, sustainability and exploitation need to be
considered in the management actions. Compliance assessment processes must be evaluated within

6 United Nations Convention on the Law of the Sea of 10 December 1982.

7The 1995 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (UNFSA) places RFMOs at the core of international
fisheries management and includes measures that must be agreed on to ensure the long-term conservation and sustainable management of
fisheries for highly migratory and straddling fish stocks.

8 Except the Commission for the Conservation of Southern Bluefin Tuna (CCSBT) where the Convention applies to the geographic
distribution of Southern Bluefin Tuna (SBT) rather than to a defined geographic area.

° Meltzer, E., The quest for sustainable international fisheries: regional efforts to implement the 1995 United Nations Fish Stock Agreement:
an overview for the May 2006 review NRC Research Press, Ottawa, Ontario, Canada, 2009, p. 222.



this broader context. This includes the composition of RFMOs, the compliance structures and bodies
established that support or direct the compliance assessment process, the roles and responsibilities of
secretariats, participants, and the compliance committees. Many RFMOs have worked to strengthen,
enhance, and streamline their compliance assessment processes since their adoption. This has been
driven in part by the need to address illegal, unreported, and unregulated (IUU) fishing.

2.2 Recommendations and tools relating to the purpose, principles and governance of
compliance assessment processes

Compliance assessment processes provide a framework to review and assess RFMO participant
implementation of, and compliance with, agreed binding obligations in a structured and consistent way.
The processes should be designed to identify and address a range of implementation and compliance
issues and provide a mechanism to monitor compliance trends over time. The compliance assessment
process is best used to improve the overall implementation of obligations by participants and thus the
performance and effectiveness of an RFMO. It is not intended as an adjudication or enforcement
mechanism. RFMOs should agree to, and articulate, the purpose of their compliance assessment
processes. This purpose should be clear and align with the overall objectives of the RFMO.

2.3 Principles of compliance assessment processes

Well-designed and effective RFMO compliance assessment processes should reflect core guiding
principles which highlight priorities and provide guidance on how compliance assessment processes are
to be operated to ensure their long-term success. Seven underlying principles have been identified as
essential in the design and operation of effective RFMO compliance assessment processes. These
principles should be applied across all elements of the processes. The elements of the compliance
assessment processes should be developed in a way that ensures these principles are implemented.

Fair and Compliance assessment processes must be operated in a fair and impartial way.

impartial Fairness is promoted by ensuring that obligations and expectations are clearly
specified. The processes must be undertaken consistently and based on an
accurate assessment of available data and information. Feedback and an
opportunity to respond to issues identified must be provided. An equal opportunity
to participate in the processes must be afforded to participants. The processes
should be designed to recognize the differences in capacity among RFMO
participants and balance the availability of data and information with the level of
non-compliance identified.

Legitimate Compliance assessment processes must be developed to support an RFMO in
achieving its objectives and support participants in meeting their obligations. There
should be adequate consultation and efforts to ensure a shared understanding of
the purpose, principles, and elements of a compliance assessment process by all
participants. There must be efforts to ensure that the processes are not seen as
punitive and are genuinely employed to improve the overall performance of an
RFMO.

Transparent Compliance assessment processes must operate in a transparent way.
Transparency facilitates access to more information and may lead to better quality

10



Targeted

Effective

Efficient

Cooperative

decision-making. Transparency must be optimized at all levels in RFMOs including
between participants, between participants and secretariats, between RFMOs and
among key stakeholders and the wider public. More transparent processes may
increase fairness and impartiality and make the processes more legitimate. This
contributes to making the processes more effective.

Compliance assessment processes should prioritize obligations to be assessed and
focus on those obligations that are key to ensuring an RFMO achieves its objectives.
Compliance assessment processes may benefit from adopting a risk-based
mechanism to identify the obligations to be assessed and the frequency they
should be assessed. Compliance responses need to consider the type, motivation,
and severity of non-compliance and focus on repeated non-compliance, serious
non-compliance and the clarification of poorly articulated obligations.

Compliance assessment processes must effectively identify and address
implementation and compliance issues and monitor compliance and
implementation trends over time. The process should seek to improve the overall
performance and effectiveness of an RFMO and to support participants with
meeting their obligations. Compliance assessment processes need to be supported
by rigorous follow up mechanisms to ascertain if participants are taking action to
address areas of non-compliance and to ensure that targeted compliance
responses are effective at addressing serious compliance issues. Such follow-up
mechanisms promote both transparency and legitimacy of the process.

Compliance assessment processes must be developed in a way that minimizes
unnecessary administrative burden and costs on participants, secretariats, and
governing bodies. Various elements of the compliance assessment processes
should be supported by on-line / electronic platforms including for the submission,
collation and presentation of data and information, which increase efficiencies and
promote fairness among RFMO participants with diverse capacities.

Cooperation is at the heart of all RFMO processes and is a key part of the
compliance assessment processes. Cooperation must be supported and enhanced
at all levels, including as appropriate through formalized mechanisms. Participants
must cooperate with each other and their secretariats. The bodies of the RFMO
must also cooperate with each other to support more effective decision making.
There is also benefit in cooperation between RFMOs, and with other
intergovernmental organizations to increase data and information sharing and to
work towards harmonization.

2.4 Establishment and governance of compliance assessment processes

Compliance assessment processes operate within the broader normative context of an RFMO as an

international body for participants to pursue cooperation in the conservation and management of

11



fisheries!®. This context is also important in the design, governance and effective operation of
compliance assessment processes. Through their constituent conventions or agreements, RFMOs may
establish subsidiary and/or advisory bodies to support the work of their governing bodies. All the
RFMOs have used these mechanisms to establish subsidiary bodies to specifically consider matters
related to participant implementation of obligations and compliance with them — namely compliance
committees. Governed within, and provided direction by, the overall commission process, these
compliance committees are responsible for the development and implementation of the compliance
assessment processes. They do not have a decision-making mandate, rather they provide advice and
recommendations on the implementation of, and compliance with, obligations to their respective
governing bodies that are made up of the RFMO participants responsible for decision making.
Compliance committees are usually chaired by an individual nominated from an RFMO participant and
include participation of delegations and in some cases observers. Compliance committees are
instrumental in operationalizing the RFMO’s compliance assessment processes. They therefore require
governance mechanisms which facilitate their work in a manner which meets the principles of
compliance assessment processes, including that of transparency.

RFMO conventions and agreements provide the governance structure in which compliance committees
sit, and within which compliance assessment processes are established. RFMO compliance assessment
processes may be established through various mechanisms including through RFMO conventions or
agreements, compliance committee rules of procedure or terms of reference (TOR), measures,
resolutions, recommendations, or decisions. These establishing instruments can vary in their form and
content. Establishing compliance assessment processes by stand-alone instruments provides clarity
around the purposes, principles, functions, and operational aspects of the processes.

Secretariats of RFMOs provide the backbone for the compliance assessment processes and can be
instrumental in strengthening RFMO performance. They are largely responsible for the collection,
collation, processing and presentation of compliance assessment data and information. They provide
direct support and advice to participants in identifying and responding to their implementation and
compliance issues.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Ensure that compliance committees are established by instruments that clearly articulate:
e the mandate and purpose of the compliance committee;
e the roles and responsibilities of the compliance committee and those that participate; and

e provisions requiring and describing the relationship and information exchange with other
RFMO advisory and governing bodies.

Evaluate the need to, and if necessary, establish working groups, sub-committees or “friends of the
chair” to support the work of the compliance committees.

10 see Article 8 of the UNFSA.
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Establish a clear process for the participation of observers who have an interest in the work of
compliance committees, governed by appropriate confidentiality requirements and that provides
them access to the relevant documents and reports.

Consider appointing independent chairs of compliance committees, in order to promote neutrality
and independence on sensitive issues.

Ensure that compliance assessment processes are established by stand-alone instruments that
clearly articulate:

e the purpose and principles of compliance assessment processes;
e obligations and performance expectations;

e roles and responsibilities, including of governing bodies;

e decision-making processes;

e adescription of key elements and associated processes; and

e review and evaluation mechanisms.

Recognize the valuable contribution of RFMO secretariats, including by:

e ensuring they are given a clear mandate to support the compliance assessment process,
particularly by increasing their capacity to analyze and preliminary assess compliance
information;

e enabling them to develop appropriate systems and processes, including on-line / electronic
or automated systems, to support compliance committees and their work;

e ensuring that resources are adequate to support effective compliance processes.

3. Recommendations and Tools Relating to Compliance Assessment Processes

3.1 Obligations to be assessed

RFMOs adopt a range of binding obligations which require participants to undertake certain actions to
ensure the effective management and conservation of living marine resources. For some RFMOs, the
number and complexity of the obligations and reporting requirements are significant. These complex
obligations need to be effectively implemented and enforced by all participants. Compliance
committees assess the performance of participants of an RFMO by examining their compliance with
the agreed obligations including through the compliance assessment processes.

The assessment process should include the identification of obligations adopted by the RFMO that lack
clarity, consistency with other obligations, that may be duplicative, have inadequate reporting
mechanisms, or cannot be effectively implemented. These issues can make compliance assessment
challenging. This is best avoided by ensuring that obligations are drafted with clarity in the first place
through a deliberate process of drafting, negotiation and adoption that facilitates the assessment of
compliance. So too does having a shared understanding of what is required to comply with an
obligation, such as through the use of audit points or other mechanisms which clearly identify what is
required to demonstrate compliance with an obligation. Clear lines of communication are needed

13



between the compliance committee and the commission so that problems with ambiguous or
conflicting obligations can be addressed, including through revisions to measures.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Clarity and consistency of obligations

Ensure that new obligations or revisions to existing obligations are carefully written so the obligations
and reporting requirements are clear, implementable by all participants considering their capacities,
and consistent with other measures.

Encourage RFMO participants to develop, negotiate and adopt conservation and management
measures that avoid last-minute negotiations and the likelihood of imprecise or vague language
being adopted.

Consider establishing a drafting committee that draws on the experience of experts in compliance
and implementation of measures, including RFMO compliance officers, to reduce the likelihood of
imprecise or vague language being adopted.

Ensure the retention of institutional records of the negotiation of a measure to understand its
rationale as it was drafted.

When vagueness in measures is unavoidable in order to achieve an agreement within the limited
time of commission meetings, such vagueness should be addressed through a multiannual process
of collaboration between the compliance committee and the commission to improve on the
measure.

Ensure that for existing obligations a process exists that allows for an evaluation if obligations have
become contradictory, duplicative or overlapping by revising, consolidating or coordinated the
obligations where needed.

Operational procedures for implementing and assessing obligations

Draft conservation and management measures together with audit points, or adopt other
mechanisms to promote clarity in how obligations are to be assessed and the data that are to be
reported to demonstrate compliance.

Ensure that audit points or other mechanism to promote clarity in how the obligations are to be
assessed are focused not only on individual elements of measures, but also assess the
implementation of the obligation, including whether it is accomplishing what it was meant to achieve
and whether it is achieving a conservation/management benefit.

To make more effective use of the formal compliance discussions, use intersessional working groups
to help participants, and secretariats, organize information and undertake reviews and preliminary
assessments that allow for the obligations to be assessed in an efficient way.

14



3.2 Data and information

The ability to undertake an effective review of compliance rests on the availability of representative
data and information. Compliance assessment processes evaluate the implementation of, and the level
of compliance with, RFMO obligations and identify areas in need of improvement. The processes
require the relevant data and information in order to build the knowledge needed for a compliance
assessment. The data and information come from a variety of different sources, and must be collated,
presented, and analyzed. This enables the evaluation of implementation and compliance with the
RFMO obligations. Decisions are taken based on the evaluation and action taken in response. The
compliance responses may vary, depending on the nature of the non-compliance. All these elements
in the compliance assessment process should be articulated and agreed in advance and need to be
implemented in a fair and transparent manner so that all participants are aware of the demands and
consequences of non-compliance.

3.2.1 Data submission

Data and information that are used in compliance assessment processes ideally must be of high quality,
timely, accurate, verifiable and representative. If data and information that forms the basis of
compliance assessments cannot be adequately verified or are available only for certain participants
because, for example, observer programs provide coverage that is not comparable or justified
objectively (e.g., between fleets or gear types), support for the legitimacy of the resulting compliance
assessment will be reduced. Further, such compliance processes will likely result in unbalanced and
partial assessments of those RFMO participants that provide full data and information versus those
participants that do not.

RFMOs have significant amounts of data and information that is reported by participants or directly
available (e.g., through VMS) for assessing compliance. These data reporting obligations can create
burdens for some RFMO participants, which can undermine support for compliance assessment
processes when coupled with perceptions that these processes are not fair or do not produce
compliance improvements or good outcomes. Further, the amount of these data can be difficult to
analyze and present in a way that supports a coherent compliance discussion.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Ensure the RFMO has the information to assess compliance by:

e carrying out a review of the information obtained from RFMO participants and from
other sources;

e assessing whether this information is representative and useful for compliance
assessment;

e reducing or eliminating sources of information that are not helpful; and

e taking steps to obtain other information that is helpful, including data sets from NGOs
and other observers, non-participants, and other REMOs.

To facilitate the use of data provided by participants and the RFMO, revise existing data sharing rules
and definitions of "confidentiality" in light of new and emerging technology and clarify issues related
to data ownership, sharing and use (such as for compliance and/or scientific purposes).
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Ensure information meets high standards and allows for verification and cross validation where
practicable, and that the addition of new data sources is balanced with increasing workloads for
secretariats.

Streamline compliance reporting through:

e the use of templates, harmonization of reporting deadlines, and electronic formats and data
fields to make data input easier; and

e the use of innovative technologies, such as automated or online reporting systems or
databases.

3.2.2 Data collation, analysis and presentation

The collation, analysis and presentation of data and information for evaluation and discussion by RFMO
participants is essential for an effective, fair, and transparent compliance assessment process. Ensuring
that data and information used for compliance assessments are accurate, representative, and useful
for the purpose of the exercise requires appropriate capacities within the RFMO secretariat. Effective
collation and presentation of data and information for compliance assessments is fundamental to
providing RFMO participants with consistent and actionable information on which to focus their
evaluations. Without a consistent and accessible way of presenting these data, ideally with some
analysis in advance, small delegations or developing country participants can be disadvantaged. This
undermines the fairness, efficiency, and effectiveness of the process.

The data and information that is reported by RFMO participants and/or accessed by the Secretariat can
be sensitive. Such data must be presented and utilized in compliance assessment processes in a manner
that ensures the confidence and trust of all participants but also promotes trust in the RFMO itself by
demonstrating accountability to observers and other third parties.

The presentation of data and information needs to be made available in ways that promote the
transparent and impartial identification of significant compliance concerns and systemic issues or
trends. Compliance assessment processes that promote a focus on the improvement of the
effectiveness of the RFMO through identifying these significant compliance concerns and/or systemic
issues can activate the needed political will to bring about changes that will strengthen compliance and
the performance of the RFMO.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Ensure Secretariats are guided by clear rules, including on confidentiality, so they can share reports,
and other information, on compliance with RFMO participants and observers that provide a
comprehensive overview of compliance by participants.

Enable RFMO Secretariats to develop tools to analyze and present compliance information to
participants in a clear and solution-oriented way by:

e strengthening database management to aggregate and sort through data quickly to

determine the levels of compliance as well as support identification of systemic issues;
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e providing more transparent presentation of information and outcomes including tracking
compliance trends over time;

e ensuring that the criteria for the design and presentation of any automated systems for the
analysis and presentation of data is transparent; and

e public reporting of compliance assessment results and actions to demonstrate how well the
RFMO is performing.

Build abilities and capacities in the Secretariat and amongst participants to:

e manage and process all necessary information, including datasets held by the Secretariat
and other data that may be utilized from observers or third parties;

e cross-reference datasets with other existing data sets to uncover anomalies;

e use the capacity of observers and third parties to assist in analyzing the full range of
information being considered by the RFMO.

Incorporate technological solutions in all phases of compliance review mechanisms, including in data
collection, data collation, data analysis and reporting.

Provide summaries, aggregate tables, compliance plots and synthesis of all data and information
available to make the information more accessible and facilitate the identification of critical problem
areas.

33 Evaluation of implementation and compliance

Evaluating the level of compliance with RFMO obligations and identifying areas in need of improvement
is the primary function of compliance assessment processes. The goal is to ensure that if there are
issues of non-compliance, that the underlying reason is addressed, be it by improving the clarity of the
obligation or its implementation by participants. Most RFMO compliance processes face challenges at
this step due to the large number of obligations that are to be assessed, the volume of data and
information presented, and the limited time and capacities of compliance committees and participants
to analyze those data and conduct assessments. The lack of an agreed understanding among
participants over how an obligation is to be implemented can result in different interpretations, which
in turn may cause differences of view over compliance versus non-compliance among participants.
Some participants may also feel that participants in similar situations are treated differently due to this
lack of shared understanding or clarity.

An RFMO must also decide which obligations are to be assessed and the frequency of assessment,
either annually or on a multi-annual basis. A risk-based assessment framework which assesses the
nature of the obligation, the potential consequences arising from breaches of the obligation, and the
impact of the obligation on the conservation and management of the resources managed by the RFMO
can assist in targeting the compliance assessment process on those obligations which are most
significant for the RFMO. This can also be used to identify trends that can allow for the development of
specific and adaptable responses to types of non-compliance.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:
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Develop a risk-based approach to assessments, which considers the nature of the obligation and its
impact on conservation and management of the resources managed by the REMO, and incorporates
information obtained by analyzing the different reasons that lead to non-compliance and by tracking
and identifying the systemic trends in compliance and issues with non-compliance over time.

Adopt a compliance monitoring schedule to focus on different obligations over several years and
establish priorities based on a risk-based assessment to identify the frequency at which obligations
are reviewed. Prioritization criteria can include:

e major infractions, such as those that are fundamental to the integrity of the RFMO’s
conservation and management mandate and impact on the conservation of resources (e.g.,
guotas/limits, catch data reporting, vessel monitoring systems, observer programs);

e obligations that present implementation problems; obligations whose implementation is
going well can be assessed less frequently;

e obligations or measures that will expire or need to be re-negotiated; and

e measures that have not been reviewed for several years.

Focus compliance assessment reviews and actions on persistent and serious issues of non-
compliance.

When considering the severity of infringements and possible responses, consider the following
criteria:

e risk-based: consider different factors such as how detrimental is the infraction to the status
of stocks. Some risks could have a greater weight than others;

e frequency of infringement combined with whether a participant has taken any action to
address the problem; and

e sanctions, which according to the IPOA-IUU should be of sufficient severity to effectively
prevent, deter and eliminate IUU fishing and to deprive offenders of the benefits accruing
from such illicit fishing activities.

Consider compliance regarding principally actions by the flag state, while considering performance
of vessels and beneficial owners/operators, and focus on cases of persistent and egregious non-
compliance.

Where practicable in the case of individual vessels, ensure information on beneficial ownership of
vessels is included in compliance reviews.

3.4 Decision-making

Compliance committees provide recommendations and advice to the RFMO governing body on
implementation and compliance with obligations by the participants in the REMO. Decisions are taken
in accordance with the requirements in the conventions and agreements establishing the RFMO. Where
decisions are taken by consensus, this may mean that adverse compliance decisions are effectively
vetoed by the non-compliant participant. To encourage robustness of the compliance assessment
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processes, as well as adhering to the principles of fairness and transparency, there should be
mechanisms to facilitate decision-making and prevent deadlocks in compliance assessments.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Ensure that compliance information is clearly presented and thus facilitates the discussion and
determination of compliance status.

Ensure that decision making occurs in a timely way including:

e by ensuring that participants whose compliance situation is being reviewed are not
themselves part of the decision-making process or cannot prevent a decision by withholding
consensus; and

e allowing members to achieve consensus, and barring that, determine through a vote the
compliance status of a participant while documenting the rationale for a split decision and
addressing the underlying difference through the compliance review process.

3.5 Compliance responses

Anintegral part of compliance assessment systems is the response to identified non-compliance, or the
challenges experienced in the implementation of an obligation (such as lack of capacity or the lack of
clarity with the obligation or how it is to be implemented). Compliance responses may be twofold:
feedback from the compliance assessment process to improve the overall compliance with obligations,
and specific responses at the RFMO level to non-compliance by participants.

Without a feedback system that promotes cooperation among RFMO participants in ensuring that non-
compliance is addressed, the compliance process will lose value. If non-compliance is identified but
there is no mechanism for ensuring such infractions are effectively addressed through RFMO actions or
domestic processes, or that infractions result in minimal consequences, participants may no longer see
the value in such compliance assessment processes.

Institutionalizing discussions on reporting of identified areas of non-compliance and specific follow-up
actions taken by participants will assist in identifying where improvements in implementation of
obligations are necessary or the areas requiring further work. Establishing systems to provide capacity
building to those participants that need assistance in complying with RFMO obligations are an essential
component of follow-up mechanisms.

Developing established responses to address types of non—compliance, particularly persistent and
serious cases, can promote legitimacy of the compliance process by ensuring there are consequences
that apply equally to all participants and do not allow issues to persist indefinitely. The expectation is
that sanctions will be of sufficient severity to effectively prevent, deter and eliminate IUU fishing and
to deprive offenders of the benefits accruing from such illicit fishing activities. These sanctions can be
applied by the participant under their domestic law or by the participants within the RFMO compliance
response framework or both.
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Requiring more detailed reporting on how participants are implementing their obligations and acting
regarding identified areas of non-compliance can allow for greater confidence that participants are
complying with their RFMO obligations and committed to improvement in their compliance.

To support the effective implementation of the compliance assessment processes and ensure that they
achieve their purpose and operate by agreed principles, RFMOs should:

Feedback Mechanisms

Ensure there is a robust fo